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Dear Ms. Haines:

I am writing a brief letter to your attention for the Rules Committee and Court of
Appeals' consideration, on the upcoming opening Meeting, in particular, proposed Amendments
regarding appellate practice. Approximately 1/3 of my civil and criminal litigation practice
involves appeals (both state and federal). I understand that the primary changes to appellate
practice contemplated in the 180th Report involve Amicus Briefs, and have no significant
quibbles with these changes, which I believe will contribute to more stability and
professionalism for those interest groups with important issues in this Court. However, I do have
a specific concern for the Court of Appeals' consideration regarding the proposed Md. Rule 8-
303(b)(1), which would reduce the size of Petition for Writs of Certiorari from the present 25
pages to 15 pages.

While I appreciate and understand the Court's desire and efficiency concerns to reduce
the size of Certiorari petitions, my hesitation on this proposed Rule is that a reduction from 25
pages to 15 pages, is a bridge too far, and may have some negative and adverse considerations
for the Court, potentially leading to more cases that would have Certiorari improvidently
granted, and otherwise Certworthy cases not being granted. This would be due to the Petitioner
(and/or Respondent) not properly conveying complex factual and/or procedural matters to this
Court, out of concern for page limitations. I for one, prefer an accurate recitation of material
facts. Sometimes that can be done quickly on a few pages. Sometimes the material facts, are
unfortunately not conducive for this. What I have found, however, reviewing other Certiorari
petitions drafted, is that oftentimes in doing Certiorari, the attorneys use too much of the Petition
discussing indirect or duplicitous case law, which leads to a larger than necessary Certiorari
Petition. If that is this Court's concern, all I can say is that not every attorney does Certiorari
Petitions this way, (and I don't claim perfection on this score). I believe that a reasonable
compromise, addressing the Rules Committee and Court of Appeals' concerns, would be instead
for the Court of Appeals to reduce the size of Certiorari Petitions to twenty (20) pages. This will
permit litigants to still fully discuss the salient facts underlying the "Certworthiness" for the
Court of Appeals' consideration, while still providing a reasonable limitation for those litigants
who would maximize the 25 pages limitation in each and every case.
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Additionally, as related to Md. Rule 8-303 (b)(1), this Court may desire
implementing a more 'informal' method of achieving a reduced workload on unnecessary
Certiorari issues, while simultaneously expressing to the Bar, the value of 'brevity.' As
this Court is aware of, at Certiorari conferences at the Federal Level, in the United States
Supreme Court, Certiorari petitions are vigorously enforced as to the Questions Presented
that will be granted Certiorari. One, or at most two Questions Presented may be in play
for all but the most unusual Certiorari Petition, and the Supreme Court is not shy about
"limiting" the grant of Certiorari to a single Question Presented.

I am by no means advocating that this Court establish, particularly overnight (as it
would be a major change), such a regimen. However, I believe that a comparable
accomplishment would be for this Court to begin, in select cases, to specify in its
Certiorari Orders, those Questions Presented to which Certiorari is granted, excluding
those Questions Presented that have no conceivable public interest and unrelated to the
main Question(s) Presented. (Additionally, there may be an opportunity to avoid
situations where multiple Questions Presented are done at the Certiorari stage, but that
the Merits Brief, unexpectedly, wrongly 'guesses' this Court's interest on a particular
Question) See e.g. Aleman v. State, No. 19, Sept. Term 2013, certiorari dismissed as
improvidently granted. October 9, 2013.

I personally feel that this Court's presumptive practice of not specifying which
Questions Presented are granted after Certiorari, is more practical than the Draconian
method that has been established in the Supreme Court and assiduously followed by the
specialty Bar there. This is because I can foresee at least three circumstances when
multiple Certiorari Questions can and should be addressed by the litigants and this Court.

1. Multiple Certworthy (though legally dissimilar) Questions Presented; or
2. An obviously Certworthy, though including similar legal and/or factual

Questions Presented, which when it comes time for the Court of Appeals to
issue a future decision, may provide an alternative or better method of
deciding the legal issue; or

3. A meritorious, though not Certworthy Question Presented is included, that
would be highly important on any potential remand or reversal by the Court.
(Such as on a damages issue)

Thus, if none of the above conditions exist, such as there's an obviously 'non-
certworthy' Question Presented included among a grant by this Court of a Writ of
Certiorari, the Court of Appeals can achieve much of the 'brevity' and practical benefits
of shorter Certiorari Petitions, by concentrating on the "Main" Questions Presented, but
specifying that it is granting Certiorari on only those issues, and related issues includeti
on potential remand. I would respectfully recommend that this would still be an unusual
occurrence, in perhaps 1 in 10 Certiorari grants, but that the addition of this feature by the
Court of Appeals would likely have the advantage of percolating to the Maryland Bar, to
not simply include 'non-certworthy' Questions presented (even if there's one obviously
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Certworthy issue), and creating a reduction in the size of Certiorari petitions on obviously
improper 'tag-along' Questions Presented. Thus, I would respectfully suggest that the
Court of Appeals partially adopt the Rules Committee's recommendation, by reducing
the size of Certiorari Petitions under Md. Rule 8-303(b)(1), from 25 pages to 20 pages
length.

Should you have any additional questions or concerns, please do not hesitate to
contact my office.

Cordially yours,

Michael Wein, Esquire
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