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MOTION FOR RECONSIDERATION 

Respondent Grason E. Lapole, by his attorney, Joseph B. Tetrault, 

Assigned Public Defender, moves for reconsideration of this Court’s Order of 

October 12, 2016, stating as cause the following: 

1. This Court’s Order of October 12, 2016, granted the State’s Petition for 

Writ of Certiorari. 

2. There is no dispute that the State’s Petition was filed out-of—time. 

3. The mandate of the Court of Special Appeals in this case issued on July 

29, 2016.1 The last possible day for seeking certiorari was August 15, 2016 

(August 13th falling on a Saturday).2 The State’s Petition was not filed until 

August 24, 2016. 

1Lapole v. State, No. 2169, September Term, 2014. 
2Md. Rules 8—302(a) & 1—203(a)(1).



4. Upon being made aware that the Petition was filed out-of—time, the State 

filed a “Motion to Recall and Re-issue Mandate” in the Court of Special Appeals.3 

5. This Motion asserted the following: 

Under the pressure of the heavy caseload in the [Office of the 
Attorney General’s] Criminal Appeals Division, the due date for the 
petition was mistakenly calendared as within 30 days of issuance of 
the mandate (August 29, not August 15), and the petition was 
presented for filing [in the Court of Appeals] 5 calendar days before 
that mistakenly—calendared deadline. The mistake in calendaring 
went unnoticed when the Criminal Appeals Division’s weekly list of 
due dates for pleadings was generated. 

Motion to Recall, 11 7. 

6. This mistake is no doubt an innocent error. 

7. But the nature of the error does not alter the effect on this Court‘s 

jurisdiction: 

[T]he present appeal was taken more than thirty days from the final 
judgment of the circuit court. The requirement of Rule 1012 and its 
predecessors, that an order of appeal be filed within thirty days of a 

final judgment, is jurisdictional; if the requirement is not met, the 
appellate court acquires no jurisdiction and the appeal must be 
dismissed. See, e.g., Kirsner v. State, 296 Md. 567, 463 A.2d 865 
(1983); Institutional Mgt. v, Cut/er Computer, 294 Md. 626, 629-30, 
451 A.2d 1224 (1982); Eastgate Associates v. Apper, 276 Md. 698, 
350 A.2d 661 (1976); Boyce v. Plitt, 274 Md. 333, 336, 335 A.2d 101 

(1975); Clinton Petroleum Serv. v. Norris, 271 Md. 665, 667, 319 
A.2d 304 (1974); Buck v. Folkers, 269 Md. 185, 188, 304 A.2d 826 
(1973); Merlands Club v. Messall, 238 Md. 359, 208 A.2d 687 
(1965); Porter, Exc’x of Earlougher v. Timanus, 12 Md. 283, 292 
(1858). 

3A true and accurate copy of the State’s Motion, filed on August 26, 2016, 
is attached hereto as an exhibit. On August 29, 2016, the State filed a Line 
withdrawing the Motion.



Houghton v. County Comm’rs of Kent County, 305 Md. 407, 413, 504 A.2d 1145, 
1148, on reconsideration, 307 Md. 216, 513 A.2d 291 (1986). 

8. The Unites States Supreme Court has expressed similar views: “‘Without 

jurisdiction the court cannot proceed at all in any cause. Jurisdiction is power to 

declare the law, and when it ceases to exist, the only function remaining to the 

court is that of announcing the fact and dismissing the cause.” Steel Co. v. 

Citizens for Better Environment, 523 US. 83, 94 (1998) (quoting Ex Parte 

McCard/e, 74 U.S. (7 Wall.) 506, 514 (1869)). 

9. This Court is of course the arbiter of its own jurisdiction: “It is the exclusive 

right and province of this court to determine the bounds of its jurisdiction, and 

decide in what cases an appeal does or does not lie from the judgments of 

inferior tribunals. . . In re Coston, 23 Md. 271, 272 (1865). 

10. In this case, determining the bounds of this Court’s jurisdiction leads 

inexorably to dismissal of the State’s Petition. 

11. Any other result would break with over a hundred years of this 

Court’s precedent, as shown by the authorities cited in Houghton, supra. 

12. This abrupt departure from settled precedent would violate Lapole’s 

right to due process of law, under both the Fourteenth Amendment to the United 

States Constitution and Art. 24 of the Maryland Declaration of Rights. See Bouie 

V. City of Columbia, 378 Md. 347, 354-55 (1964).



13. By the very fact that the writ was granted, if for no other reason, the 

substantive issues presented by this case are important.4 

14. But unless this Court intends to issue an advisory opinion on these 

issues,5 the State’s Petition has been improvidently granted and that Petition 

must be dismissed. 

15. The State holds Lapole in a medium-security prison in Hagerstown, 

Maryland. 

16. The State has given absolutely no indication that it lacks the ability 

to try him again, and try him again it surely will. 

17. The wheels ofjustice will not fall off if the unreported decision of the 

Court of Special Appeals in this case were left in repose. 

4On the Maryland Judiciary’s website, the issues to be considered are 
stated as follows: “1) Did CSA [the Court of Special Appeals] err in concluding 
that the trial judge abused his discretion in asking the following question during 
voir dire: ‘Would any of you automatically give more or less weight to the 
testimony of a physician, a clergyman, a police officer, a firefighter, a psychiatrist 
or any other witness merely because of their title, profession, education, 
occupation or employment?’ 2) Did CSA err in concluding that error in phrasing 
the police officer question was ‘by definition’ not harmless, even though the 
police officer’s testimony was inconsequential?” 

5Any expression on the merits would necessarily be dicta: “Normally, in 
dismissing an appeal because there is no appellate jurisdiction, a court will not 
deal with the merits of the case. in exceptional circumstances, however, a court 
may express its views on the merits of a case as dicta. However, where 
appellate jurisdiction is absent, such statements by the appellate court can 
logically be no more than dicta, and it is improper for the order of the appellate 
court, and the opinion on which the order is based, to be made conclusive as to 
the points discussed.” Eastgate Associates v. Apper, 276 Md. 698, 704, 350 
A.2d 661, 665 (1976) (citations omitted).

4



WHEREFORE, Respondent Grason E. Lapole prays that States Petition 

for Writ of Certiorari be dismissed as having been improvidently granted, and for 

such other and further relief as the nature of Respondent’s cause may require. 

Respectfully submitted, 

\TEZa/L Pr’ 
Joseph B. Tetrault 
Assigned Public Defender 
Law Office of Joseph B. Tetrault 
PO. Box 4837 
Baltimore, Maryland 21211-0837 

Telephone: 443-970-4752 
Email: jtetrault994@gmai|.com 

Counsel for Respondent Grason E. Lapole



Certificate of Service 

I HEREBY CERTIFY that on this E2 Iii/k day of October, 2016, a copy 

of the foregoing Respondent‘s Motion for Reconsideration, with exhibit, was 

mailed, postage prepaid, to Brenda Gruss, Assistant Attorney General and 

counsel for Petitioner, Office of the Attorney General, Criminal Appeals Division, 

200 Saint Paul Place, 17m Floor, Baltimore, Maryland, 21202. On the same date, 

a copy was also sent to Ms. Gruss by electronic transmission. 

{Wis/l 
Joseph B. Tetrault

#



GRASON LAPOLE, IN THE 

Appellant, COURT OF SPECTAL APPEALS 

v. OF MARYLAND 

STATE OF MARYLAND, September Term 2014 

Appellee. No. 2169 

MOTION TO RECALL AND RE-ISSUE MANDATE 

The State of Maryland, Appellee, by its attorneys, Brian E. 

Fresh, Attorney General of Maryland, and Brenda Gruss, 

Assistant Attorney General, moves, pursuant to Maryland Rules 

8-431 and 8-606, to recall the mandate issued on July 29, 2016, 

and re~issue a new mandate so that Appellee, which inadvertently 

missed the deadline for petitioning the Court of Appeals for 

certiorari in this case, may do so. In support, Appellee respectfully 

represents as follows: 

1. Appellant, Grason Lapole, was convicted on August 6, 

2014, of four counts of Sex abuse of a minor, and three counts of 

sex offense in the third degree. On November 12, 2014, the trial 

court imposed a sentence of 25 years on the first of the sex abuse



convictions, and a consecutive 10-year sentence on the first of the 

third-degree sex offense convictions. The sentences on the 

remaining counts were concurrent or suspended sentences. 

Appellant noted an appeal from his judgment to this Court on 

November 17, 2014. 

2. The facts at trial showed that from the time she was 

nine years old until the time she was 15, the victim was sexually 

abused by Appellant, who was married to the victim’s mother, and 

whom the victim thought'was her father. The abuse included 

cunnilingus, digital penetration of the victim’s rectum, and the 

insertion of a dildo into her vagina. Some of the abuse occurred 

while the victim’s mother and men other than Appellant looked on. 

after the victim had been given so much alcohol to drink that she 

passed out.
i 

3. A police officer testified at trial about the course of his 

investigation, after the victim confided in a school social worker 

about the abuse, and the police officer was contacted. One of the 

two questions presented in the appeal to this Court was whether 

the trial judge abused his discretion in asking the following “police 

officer question” during voir dire: “Would any of you automatically



give more or less weight to the testimony of a physician, a 

clergyman, a police officer, a firefighter, a psychiatrist or any other 

witness merely because of their title, profession, education, 

occupation or employment?” 

4. In an opinion authored by Judge Reed and concurred 

in by Judge Leahy, this Court found reversible error as a result of 

this police officer question, and further concluded that this error 

was not harmless. Judge Raker dissented on the ground that the 

overbroad question accomplished the same purpose that a more 

limited question would have; and even assuming error arguendo, 

the error was harmless beyond a reasonable doubt. 

5. Another panel of the Court of Special Appeals has 

_ 

approved the identical question in a different case. State v. Veasey, 

No. 1928, Sept. Term, 2013 (Md. Ct. Spec. App. Sept. 29, 2015) 

(Kenney, J.) (unreported). 

6. On August 24, 2016, Appellee sought to file a petition 

for certiorari in the Court of Appeals. Appellee sought review of 

this Court’s opinion in part because two panels of this Court had 

resolved the identical issue differently, and asked the Court of 

Appeals’ guidance in resolving the conflict.



7. Appellee’s petition was rejected as untimely because it 

was not filed within 15 days of issuance of the mandate, as 

required by Maryland Rule 8-802(a). Under the pressure of the 

heavy caseload in the Criminal Appeals Division, the due date for 

the petition was mistakenly calendared as within 30 days of 

issuance of the mandate (August 29, not August 15), and the 

petition was presented for filing 5 calendar days before that 

mistakenly-calendared deadline. The mistake in calendaring went 

unnoticed when the Criminal Appeals Division’s weekly list of due 

dates for pleadings was generated. 

8. In its opinion, this Court noted “that the gravity of 

ordering a new trial in this instance does not escape us.” (Slip op. 

at 25). In light of the grave facts of this case, the need to give 

guidance to trial judges on the phrasing of the police officer 

question, and the need to resolve the conflict in this Court about 

the proper phrasing of that question, it is in the interest of justice 

to grant this motion.



CONCLUSION 

The State accordingly asks that this Court recall and re- 

issue the mandate in this case. 

Dated: August 26, 2016 Respectfully submitted, 

BRIAN E. FROSH 
Attorney General of Maryland 

Bmml a» 6m 
BRENDA GRUSS 
Assistant Attorney General 
Office of the Attorney General 
Criminal Appeals Division 
200 Saint Paul Place 
Baltimore, MD 21202 
(410) 576-6422 
bgruss@oag.state.md.us 

Counsel for Appellee



CERTIFICATE OF SERVICE 

I certify that on this day, August 26, 2016, a copy of the 

foregoing “Motion to Recall and Re-Issue Mandate” was mailed by 

first-class US. Postal Service, postage prepaid, to Joseph P. 

Tetrault, Assigned Public Defender, P.O. Box 4837, Baltimore, 

Maryland 21211~0837. 

mtg)— 
BRENDA GRUSS 
Assistant Attorney General



GRASON LAPOLE, IN THE 
' 

v _____ 

Appellant, COURT OF SPECIALAPREALS 

v. 
I 

OF MARYLAND 

STATE OF MARYLAND, September Term 2014 

Appellee. No. 2169 

ORDER 

Pending before the Court is the State of Maryland’s Motion 

to Recall and Re-Issue the Mandate. Having considered the 

motion and any response, the Court hereby grants the Motion. 

So ORDERED this day of 
’ 

2016. 

PETER B. KRAUSER 
Chief Judge


